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Arguments as to the Coun;s in the Verified Amended Complaint

Beginning on page twenty, Defendants discuss several special factors that relate to the
questions of remedies.

1 The CCR Coyunts: Counts XTI, XI11 and XIV

It is true that NL.U got off to a shaky start with the CCRs.

In 1999, no NLU CCR. was filed {Count XII), and no certification of delivery was filed,
either (Count XIi[). NLU was one of about three dozen liinois PWS that did not file a CCR in
1999. RR!"' At the time, the remedy demanded by the EPA was simple: Report this failure in
your 2000 CCR. RR2 (It was reported in the 2001 CCR) RR3

In 2000, NLU filed a CCR that incorrectly identified NL1)’s source aquifer, and
mistakenly reported that the EPA had completed an assessment of NLUs water source {Count
X1V}, The aquifer was identified as the “Il}inois Prairie Aquifer,” a fictitious aquifer used as an
illustration in the paragraph the EPA recommended P'WS operators use to report information
about their source of water. The NLU water source is the Galesville Aquifer, and that name
appears in atl of its subsequent CCRs. A similar error occurred when NLU deseribed possible
sources of centamination to its water supply. The 2000 NLU CCR retained ianguage from the
paragraph the EPA suggested PWS operators use to report information lesmned from an EPA
assessment of their water source. In 2000, the EPA had not yet completed a source water
assessment ("SWA™) for NLU. Therefore, no such information should have been reported. RR4

By the next year, the EPA SWA for NLU was finished, and correct information appeared in all

! Submitted herewith as Appendix A is a Jist of Raferences to the Record (“RR™) which indicats

where evidence to support a particular point made in this Summarion may be located in the trial Record.

2

subsequent NEU CCRs: no sources of contamination. These errors should be seen as mistakes
caused by inattention, not violations committed with jntention. There is no evidence that NLU
willfully mis-identified its aguifer, or willfully reported the status of the EPA SWA for NLU.

But wasn’t the 2000 CCR was filed after the June 30 deadline? The evidence shows that
twg NLU CCRs were filed in 2000. The first, filed just before June 30, was filed by Steve Clark
- the person to whom the EPA mailed the information needed to complete the CCR. The second
was filed by Armstrong® about cne month later, after he obtained the needed information from
Steve Clark. {Both Clark and Armstrong made the mistakes described, above.} Now, the EPA
says the NLU CCR filed by Steve Clark does net count because it was not signed by Armstrong.
When the EPA’s reason to declare the 2000 CCR late came out at trial, the EPA employee in
charge of the mailing, explained why the information needed to complete the CCR was sent to
Ctark rather than to Armstrong: RRS We use a computer program to make our mailings.
Clark’s name was in the computer and our program does not permit the addition of another name
for a simultaneous mailing.? It would be unfair to sanction NLU because the NLU CCR. filed by
Armstrong was late when the person to whuml the EPA sent the necessary information, Steve
Clark, filed an NLU CCR on time.

Injunction: Compliance has been achieved. Correct CCRs are being filed on time, RR7
There was no environmental harm. RR8 No injunction should issue.

Monetary Penalties: NLU caused no harm to the environment. Nor is there evidence that

z In the Summation, “Armstrong” means Armstrong, as President, not Armsirong, individually.

: Even though Armstrong has specifically asked the EPA to mail important information to him, the

EPA still mails the information needed for the CCR te someone other than Armstrong. RR6.

3
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the same legal right as those in the north half of Lost Nation to ask NLU to extend a water main
to provide service to their property. By law, new distribution mains extending from an existing
main (the Woodland Drive water main) would have to be provided under and in accordance with

the requirements of the ICC Uniform Main Extension Bule. There is no evidence that anyone in

the south half of Lost Nation ever asked NLU to extend a water main to provide service to any
home in that area. ‘I'here is ample evidence that if they had, their service problems would be
solved: No customer served by a main installed under the {CC Uniform Muin Extension
Rule testified ahout service problems,

Another point needs to be made. There is no evidence that installation of flushing
hydrants on the smail dead end Jines in the south half of Lost nation will soive the service
problems homeowners in that area desctibed. No witness claimed that flushing hydrants would
resolve their bow pressure problems. Or reduce the frequency of lines breaks in their area. Or
eliminate the need fo shut down their entire area in order to accomplish a repair. It is a cruel
hoax for the EPA or the LNPOA to suggest to these homeowners that the service problems in
their arca will be solved by flushing hydrants.‘ In fact, no witness testified with assurance that
flushing hydrants would make it possible to flush debris from these small fines.

There was testimony that installation of flushing hydrants is not expensive. But the facl
that it may be inexpensive cannot be the grounds for this Court to require NLU to install flushing
hydrants. Furthermore, since it is inexpensive., who's stopping any of the homeowners in the
south half of Lost Nation from installing fiushing hydrants on any of the small, dead end kines?
Not NLU. In fact, NLU has steadfastly de,nied; any ownership of, authority over or responsibility

for these small linesg,

Injunction: The EPA wants the Court to iss_ue an affirmative injunction which compels
NLU to install flushing hydrants on four small, dead end lines in the south half of Lost Nation.
The EPA bases its demand on the assertion that NLU operates these lines.” The facts show that
NLU water flows through these lines for only two reasons: The 1976 Court Orders and the 1979 ‘
unauthorized cornections, The facts show that NLU bills these users. [t must. Under the Public
Utilities Act, WLU must charge those who use its water, regardless of how they contrived to get
it. The facts show that NLU arranges for repair of leaks. It must. NLU cannot impase on its
customers the cost to pump water into the storage tower and then just watch it flow out a {eak in
Lost Nation and disappear into the ground. The Public Utilities Act prohibits such waste of
water. But everything NLU does to “operate” the small, dead end lines in the south half of
Lost Nation stemns from {a) the 1976 Court Order that forced NLU to allow the LNPOA fo
connect the Woodland Drive water main to the distribution system NLU installed to serve
New Landing, and {b) the unauthorized conncction of the small, dead end lines to the
Woodland Drive water main by the property owners in this area. If, in 1976, the Court
(Judge Lenz) had not merely acknowledged th‘c ICC Uniform Main Extensign Rule, but had
deferred to that Rule, none of the service problems would exist, and there would be no need to
even consider these flushing hydrant issues,

The EPA appeals to emotion by recounting the testimony of users wha have setvice

problems. But are the problems homeowners reported caused by something NLU has dene? No!

The NLU water that flows into the Woodland Drive water main is just fine. It is the water that

* The EPA’s claim that NLU should instal] flushing hydrants because it owns these small lines
seems to have been abandoned.
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have conditioned the construction permit or the operating permit for the Woodland Drive water
main on proof that the LNPOA had plugged and sealed these wells. It did not. Now it wants this
Court to make this an “environmental crises” created by NLU. The facts undermine the effort.

v The Cross Connection Count

This is about whether NLU must conduct customer surveys. Under the NLU Rules, cross
connections are prohibited, and customers can be disconnected if they have cross connections.
RR22 What the EPA wants is for NLU to require its customers to submit to house-to-house
inspections and to file written certifications that they have no cross connections. It appears that
the ICC has not embraced this idea. Tt has issued no General Order that requires all water
utilities to conduct such surveys, and the ICC staff has not included such a requirement in 1ts
suggested standard rufes, regulations and conditions for service. RR23

The ICC sets NLI’s rates and determines what rules, regulations and conditions of
service it shall have in place. NLU must abide by [CC requirements. Doss NLU want to conduct
these customer surveys? Net particularly; who wants to be the bad guy? Will it follow ICC
directive. Of course. Let the EPA and the ICC figure out how this surveying is to be carried out,
NLU will abide by the decision. But NLU is tired of being in the middle.

Injunction: There should be no injunction. No environmental harm has occurred. What
the EPA wants, the 1CC appears to want to avbid. In terms of the rules it adoepts and imposes on
its customers, NLU is entitied to give defercncc to the ICC over the EPA.

Monatary penalties: There should be no monetary penaitics. NLU should not be fined for
being caught in the middle. Certainly, there is ho evidence that environmental harm has been

caused beeause NLU has not adopted the cross connestion survey rule the EPA wants

16

VI The Certified Operator Count

“There is no dispute: NLLU did not have a Responsible Operator In Charge (“certified
operator™) from January, 1994, until May, 2001."" There can be no dispute as to what the EPA
and its field inspector, Sandy Sands, did. The Court can reasonablely find that NLU's certified
operator, Gerald Carlson, resigned because of the EPA’s threat {o initiate an enforcement action.
No testimony refutes testimony of Don Finch and Armstrong as to the efforts they made to
recruit a replacement for Gerald Carlsen, and the reason they were not successful in this effort:
all the operators in the area were aware that there was a “problem” between the EPA and NLU
and nobody wanted to get involved. There is no dispute as to the fact that Rusty Cox agreed to
serve only after this suit had been filed (before then, he had declined).

While the Court has ruled against NLU on its counterclaim for interference with contract
and its affirmative defense of “unclean hands,” it allowed Defendants’ evidence as to this history
for whatever relevance it may have in respect to the issue of remedies. This entire history, and
the ability of NLU to retain a qualified person to serve as its certified operator, is inexorably tied
to the dispute between NLU and the EPA over whether the EPA can compel NLU to replace the
small, dead end lines in the south half of Lost Nation. That topic is discussed at length in the
separate section of this Summation that deals with special matters relating to remedies. That

discussion most espectally pertains here.

u A small PWS is unlikely to employee a certified operator; the work load does not require a full-
time employee, and the PWS would not likely to be able to afford a full-time certified operator. The Responsible
QOperator In Charge system, established under the authority of the EPA, involves a contract between the PWS and a
qualified certified operator whereby the certified operator oversees the operation of the PWS and most day-to-day
duties are performed by someone who is on-gite and carries out the dizections of the certiffied cperator. The certified
operator signs the logs that are created to evidence the manner in which the PWS is being operated. This
arrangemient allows the small PWS to secure the benefit of a certified operator even though it could not otherwise
afford to hir¢ a certified operator, '
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4. No evidentiary support; This reason to disregard the Styzen Analysis relates to the
water tower claims. These parts of the Styzen Analysis lack the required evidentiary foundation,
The starting point for the Styzen Analysis as to Count X1 is to identify the costs the EPA claims
were delayed. If those costs are rlmt in the Record, there can be no Styzen Analysis. The
evidentiary problems as to the water tower claims are fatal and cannot be repaired.

a.  Painting the tower: In Count X1, the EPA asks the Court to compe! NLU to (I) paint
the exterior of the tower, ii) to extend the overflow pipe, and iii) to install additicnal access
barriers. That’s it. Three ttems, The cost to do this work is the cost NLU bas, presumably,
delayed, The Styzen Analysis, therefore, must be an analysis of the economic benefit NLU
achieved becanse it delayed these costs - and only these costs. Therein lies the fatal problem.

As his starting point, Mr. Styzen used the price quoted in the contract proposal for
renovation and continuing maintenance of the water tower that NLU filed with the ICC. RR30
However, the work 10 be accomplished under that proposed contract includes many, many items.
Paint the exterior and extend the overflow pipe are included in the price quote, but installation of
additional access barriers is not. RR31 Of cri‘tical sigmficance is the fact that there is no
itemization of the cost to perform each uump;)nent of the work covered by the price quote, Mr.
Styzen used as his starting point a price quoted to perform a laundry list of at lcast thirteen items
of work, not including the cost to install additibnai access barriers. He anslyzed the economic
benefit achieved by delaying the cost of the items in the contract proposal, not the economic
benefit of achieved by delaying the cost of the.iiems identified in Count X1, Stvzen analyzed the
wrong costs! And there is no way to extract from the lump sum price quoted in the contract

proposal the separate cost to perform the three items the EPA specified in Count X1 - especially

29

since one of the three ilems is not even included in the contract proposal.

b.  Annual maintenance of the tower: For the starting point of his analysis of the
economic benefit achieved by failing to perform annual maintenance on the tower, Mr. Styzen
used the annual maintenance fee quoted in the proposed contract: $8,758. RR32 But the $8,758
fee includes payment toward future re-painting of the exterior and the intericr of the tower. And
it includes payment to cover future work that may have to be performed to make sure the tower
meets EPA regulations that have not yet been imposed, RR33 This is because under the
proposed contract Utility Service Company, Inc, takes full responsibility for all future
maintenance, repair and upgrades of the fower, including repainting whenever necessary, for the
annual fee of $8,758.

The scope of the annual maintenance work is described on page six of the proposed
contract. It envisions a couple of guys will come out to inspect the tewer, climb it to make
closeup observations, do some touch up painting as may be necessary, vinse it out (on alternate
years) and go back to the office {in Watertown, Wisconsin). It is hard to imagine that this annual
maintenance work would take more than a tW(; or three hours on site. The charge for the annual
maintenance work is not, therefore, $8,758, Utility Service Company, Inc. and NLU, should it
accept the proposed contract, clearly intend for the $8,758 to be sufficient to enable Utility
Service Company, Inc. o accumulate over time at Jeast enough money to cover re-p'aiﬁting of the
tower, inside and out, every few years as needed.

The propesed contract does not itemize the cost to perform the component parts of what
is included in the $8,758 fee. Logically, almost all of the $8,758 must be a prepayment for

periodic re-painting and/or upgrades. These are not costs that were delayed or avoided in the
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NLY Count X) NEW LANDING UTILITY PAINT EXTERICR OF TOWER

Water Tower INITIAL INVESTMENT
Paint Exterior . FINCH ESTIMATE OF 8/20/38 $26,000
. Adjusted to 11/16/63 (Nota 1) 27,245 . -
Line B ¢ - D E . F G H 1 J K L M N
No. Year Index PCI Annual Initiaf ‘Bank Eeonomic  Deprec. Depred  Base  Manginal  Tax Net
(PCl)  Annual Infiaion  Capltal  Prime Benefit Rate  Amount Income  Benefit  Benefit
[£3) Investment  Loan Before Tax From
Rate  Depreciaticn Rate Degrec.
B8 1992 3582 . 327,245
g 111683 3602  0.000334 39 $27,245° 0.0600 51,835 0.133333 $448 $28,797 33.00% $148 51,487
10 1984 3681 0.024777° %678 $27,258 00728 $1,976 01332333 $3573 $23.224 33.00% §$1,17% $797
11 1895 gl 003536 $986 - $27,830. 0.0878 $2,452 0133333 $3,097 520,128 33.00% $1,022- $1,430
12 1306 3817 . 0.001574 $46 $26,916 0.0825 $2,386 - 0.133333 $2,684 $17444 33.00% 386 51,500
» N 13 1997 388.5 0.012575 $364 $26,862 0.085D $2.462 0133333  H2,326 §$15118  33.00% $768  $1,504
14 1908 389.5 0.007762 $228 $29,326 4.0850 $2,493 0133333 32,06 3$13,102 33.00% $665  $1,828
15 1963 3806 0.002824 383 $28,654 (0788 $2,320 0133333 $1,747 $11,355 33.00% $577  $1,752
16 2000 3MA DoDBIEY $266 $20,637 0.0950 - $2,816 0433333 $1514 393841  33.00% 5500  $2,316
17 200t 354.3 0.000507 $15 $20,803 0.0887 $2,054 07133333 $1.312 $8529 33.00% 3433 B.621
18 2002 3856 0.003297 $99 $29.098 00475 $1,421 0.433333 $1,137 $7.,302 33.00% $375  $1.046
19 T1/30/03 3956 0.007856 0 $30016  (.0425 $1,276 0133333 986 $6,406 3300%  $325 3850
20
21 2003 555 , $30,016 -

$20,838 58,677 $16.422

Hota 1 Adiusted Median Annual PCI
Cost  1893-2003: D.D0BOS1
08/20/88 $26,000 .
01/91/89 $26,085
01/01/50 $26,319
= - D181 $26,555
01i1/92 $26,793
0101/83 327,033
1116/93 327,245

APPENDIX B (5 pages)

37

Sch PCI-Tank Maintenance and Sch. A - Tank Maintenance;

Utility Service Company, Inc. proposed contract, p. 12.

Campare Pltfs. Exhibit 35, Letter of Commitment of 09/11/95, p. 3, par. 2(g) and
Pltfs. Exhibit 41, p. 1, Col F and Notes to Col. F; Plifs. Exhibit 20, Utility Service

Pitfs. Exhibit 20, Utility Service Company, Inc. proposed contract, pp 1-3 and 6.
Pltfs. Exhibit 41, Sch PCI-Tank Maintenance and Sch. A - Tank Maintenance.

Plifs. Exhibit 20, Utility Servicé Company, Inc. proposed contract, pp. 10-11.

Defs. Bxhibit 41, p. 7. Operating Permit issued 08/02/78.
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NEW LANDING UTILITY, INC.

F G

1604 1046 1996

$1.725  §1.876  H2031
$1,793 1,841

NLY Count Xt
Certified Operator AFTER TAX BENEFIT -
AnnualCompensation
Line No. B c o E
Yaar Net Bank
After Tax  Prima Loan
Cash Fiow  Rats
8 1983 .
-] Jan 1, 1994 $1,608 . 0725
10 1995 $1,648 0.087B
11 1926 51,706  0.0825
12 1967 $1,700  0.0850
13 1998 $1,730 0.0850
14 1999 $1,744 0.0788
15- 2000 $1,749  0.0950.
16 Feb 28,2001 $1,764 2.011
17
18  TOTALS ~ §$13.658

51,847

$1,725 53,669 $5818

HLU Count XI NEW EANDING UTILITY

Cartified Operator

Annual Compensation

Line B c D E
No. Year Index PCE Annual
{PCl) Annual  Inflation
%)

g - 1693 3592

k] Jan, 1, 1994 368.1. 0.024777 $50.48

10 1995 3811 0.035318 5BG.BE

11 1986 3817 0.001574  $4.01

12 1997 386.5- '0.012575 §32.07

43 1598 3895 0.007762 $20.04

14 1988 . 3506 0402824 $7.35

16 2000 394.4 . 0008067 $23.29

16 Feb. 26, 2001 3%4.3  0.000413 $1.09

17

18

19 TOTALS

No adjustment for partial years
Change would not be material
- ’ Year

2001
2002
2003

CERTIFIED QPERATOR COST

COMPCUNDED AT BANK PRIME LOAN RATE

H
1997

§2,203
32,108
$2,004
$1,854

$8.167

CERTIFIED OPERATOR COSTS
ANNUAL COMPENSATION. 1903
BASEN ON PAYMENTS TO GERALD CARLSON:

!
1998

$2,391
$2,285
$2,174
$2,012

$1877

$10,738

$2,400

] K

1909 2000
$2579  $4.824
$2.466  $2.690
52,345 $2,568
$2,170 $2.377
$2,026  $2.217
© $1,881 $2,060
$1,15

$13,466 $16,660

F - G H i J

Recurting  Marginal Tax HNei Total Benefit
cosl Tax Amount  After Tax Compourced
Rate Cash Flow At Prime Rate

52,400 33.00% $72 31608 52,855
$2458 33.00% $612 51,648 $2,729
$2,546 ' 33.00% . $840 31,708 52,597
$2560 33.00% 5847 $1.709 $2,403
£2,582 33.00% 3852 $1.730 $2,242
$2,602 33.00% $859 51,744 $2,083
$2610 33.00% 38681 51,749 $1,936
$2,633 33.00%- $859 - §1,764 $20
$13,657 416,865
{36,050}

Addjustrment for added $7.815

Cperator Cost: 5/01 to 1/04
Carisch  Difference

Cax
$5,000
$6,000
$6,000

| $2.850
" $2,650

$2,650

92,350
$3,360
$3,350
$9,050

L
Total
Through
Feb 28, 2001

42,855

$2,729

$2,507

$2,403

52,242

-§2,083
$1,836

$20

$16,865




NLU Count X1 NEW LANDING UTIUTY, INC. ANNUAL WATER TOWER MAINTENANCE COST

Water Tower - " AFTER TAX BENEFIT
Annuat Malntenance COMPOUNDED AT BANK PRIME LOAN RATE
Linp Ho. B G D E F G H I J K L M
Yeor Net Bark 1995 1696 1897 1698 1989 26800 2001 2002 Total
After Tax  Prime Loan Through
Gash Flow Rate . Nov. 30, 2003
8 1994 . T .
9 Jan 1, 1985 $167  0.0878 $182 $197 3213 232 $250 $273 $292 $306 3319
10 1996 $167  0.0825 . §1i81 5106 $213 $230 $251 $269 $281 T §293
11 1997 $t7t 0.0850 $188 $201 217 $238 52654 $268 5278
12 1998 '$173  0.0850 . 188, B2 272 $237 248 $269
13 1959 $174 00788 - $188 $208 $220 $230 $240
14 2000 $177 0.0850 . - §$154 207 $217 $226
15 2001 . $177  0.0687 . $189 $188 $207
46 2002 $178 D.0475 - 4 38 $9
17 Now. 30, 2003 $179  0.0425 : 8
18  TOTALS 51,563 §182 $377 $505 $833 $1,087 §i384 $1,668 $1756 $1,838

HLY Count X) NEW LANDING UTILITY ANNUAL MAINT] ENANCE OF TOWER
Water Tower ’ ANNUAL RECURRING COSTS $3
. Anpual Maintenanca © ADJUSTED TO ELIMINATE NON-HA!NTENANCE COSTS:
Line B C D E F G : H 1 .4
Nl:.n Year Index PCt Annual  Recuring  Marginal Tax Net Total Benefit
{PC Anniml  Inflation Cost Tax amount  After Tax. Compounded
.® Rate Cash Flow. At Prime Rate
9p4 368.1 $278 .
g }an. 1,1885 agt1  0.035318 $10.17 $288 33.00% $121 $167 $318
10 1996 agi7  0.001574 $0.45 3288 33.00% $121 a7 $203
11 1997 . 386.5 (.012575 3367 $202 3300% . 1] F171 $278
2 1998 3805 0.007762 $2.28 5204 33.00% $12% $173 $259
13 1999 3906 - G.002824 $0.83 $295 33.00% 12 $i74 3240
14 2000 ag4.1 0008961 $2867 $208 33,00% $121 9y $226
15 2004 3943 0000507, $0.15 $268 33.00% $121 $177 $207
16 2002 "' 3psp 0003297 3099 S 33D0% $i21  $178 59
N _Nov. 30,2003 3956 0.003257 $0.98 $300 33.00% gi21 $178 ] i
18 ’ $300

19 TOTALS : 5300 ' $1,564 $4,839

No adjusmvent for partial years
Change would not be material






